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DEVELOPMENT ASSESSMENT REPORT 

Application No. D/2018/675 

Address 237 Marion Street, Leichhardt 

Proposal Alterations and additions to the existing residential Aged Care 
Facility known as "The Marion" 

Date of Lodgement 20 December 2018 

Applicant JK Martin  

Owner The Uniting Church in Australia Property Trust NSW 

Number of Submissions 2 submissions (including 1 petition with 24 signatories) 

Value of works $8,131,000 

Reason for determination at 
Planning Panel 

Clause 4.6 variation exceeds 10% 
 

Main Issues Floor Space Ratio 
Port cochere (awning) 
Ground level parking 

Recommendation Approved with Conditions  

Attachment A Recommended conditions of consent  

Attachment B Plans of proposed development 

Attachment C Clause 4.6 Exception to Development Standards  
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Note: Petition received from residents of subject site. 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for alterations and 
additions to the existing residential Aged Care Facility known as "The Marion" at 237 Marion 
Street, Leichhardt.  The application was notified to surrounding properties and 2 submissions 
were received. 
 
The main issues that have arisen from the application include:  
 

 Non-compliance with permissible floor space ratio 

 Porte cochere encroaches within existing easements 

 Proposed parking at ground level encroaches within driveway/carriageway 
 
It is recommended that the porte cochere and two of the parking spaces are deleted from the 
proposal.  The non-compliance with regard to floor space ratio is acceptable given there are 
not considered to be adverse impacts to surrounding properties and therefore the application 
is recommended for approval.  
 

2. Proposal 
 
The proposal is for alterations and additions to an existing Aged Care Facility known as “The 
Marion”.  The works include the following: 
 

 Alterations and additions including repurposing some existing “lounge” areas to 
bedrooms, some external additions and some internal additions within the existing 
built form; 

 Reconfiguration of the ground floor area that is adjacent to Marion Street to provide 
support services in one location, including a café, salon, sacred space, multi-purpose 
room; 

 Changes to internal courtyard garden including removal of trees and new landscape 
design with new planting.  A new inground pool and gym within the internal courtyard 
garden; 

 12 additional bedrooms in total, over ground, first and second floors; 

 Amended signage and façade works to Marion Street; 

 A new porte cochere (awning cover over driveway); 

 Formalised waste storage and collection area; 

 Remediation works. 
 

3. Site Description 
 
The subject site is located on the northern side of Marion Street, between Foster Street and 
Hawthorne Parade.  The site consists of one allotment and is generally rectangular in shape 
with a total area of 7761 sqm and is legally described as Lot 121 DP 1106716. 
 
The site has a frontage to Marion Street of 72.37 metres and a secondary frontage 
(vehicular egress) of approximately 20 metres to Hawthorne Street.  The site is affected by 
the following: 

 Easements for drainage; 

 Easement for support 

 Easement for landscaping 

 Restrictions on the use of the land 

 Easements for electricity purposes 

 Right of carriageway 
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The site supports a part 2, part 3 storey building which presents as two storeys at Marion 
Street over a basement parking level.  The existing building is a residential care facility 
(nursing home) known as “The Marion” which currently has 130 resident bedrooms, a café 
and a multi-purpose hall.  The adjoining properties support, to the west, a single storey 
industrial type building operating as a car service centre for Mazda, to the north, are two 
storey terraces with a basement carpark.  To the east, fronting Marion Street are single 
storey dwellings and to the east fronting Hawthorne Street are single storey dwelling houses.  
To the south, across the road is the APIA Leichhardt Tigers Football Club.  It is noted that 
the football club and the adjacent park are a local Heritage Item I655 – Former House, 
including interiors. 
 
The subject site is not a heritage item and is not within a conservation area.  The property is 
identified as a flood prone lot. 
 
There are some small trees within the site that are less than 6m in height and 5 trees in the 
front setback.  There are also 4 street trees fronting Marion Street.  Trees on surrounding 
properties are not considered to be in close proximity to the proposed works. 
 

 
Figure 1 – Existing main entrance from Marion Street 

 

 
Figure 2 – Existing driveway from Marion Street 
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Figure 3 – Existing internal courtyard/gardens within development 

 

 
Figure 4: Internal courtyard/garden to the development where pool and gym proposed to be 

located 
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Figure 5: Part of the northern boundary of development adjacent to the rear of 24-30A 
Walter Street 
 

4. Background 
 

4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
 
Subject Site 
 

Application Proposal Decision & Date 

D/1999/130 Demolition of existing building and erection of 
industrial warehouse complex comprising of 23 
industrial units. NOTE - Strata subdivision 
withdrawn by applicant on 27 April 1999 

Withdrawn 25.11.1999 

D/2000/272 Change of use of existing commercial 
premises to a furniture warehouse and 
showroom. 

Approved Deferred 
Commencement 
13.2.2001. 

D/2000/536 Change of use of an industrial premises to a 
motor mechanics. 

Refused 23.4.2001. 

M/2001/58 Modification of Development Consent 
D/2000/272 for change of use to furniture 
warehouse and showroom to vary conditions 
relating to hours of operation, loading facilities, 
fire upgrade of the building; and furthermore, 
alter deferred commencement conditions 
relating to car parking and ventilated and 
sound proofed preparation works area. 

Approved 19.7.2001. 

D/2001/207 The use of a portion of the building fronting 
Marion Street for the storage of motor vehicles 
with access provided via Marion Street. 

Refused 1.2.2002. 

D/2001/208 The use of an existing building in the north 
western corner of the site for warehousing of 
dry food with access from Hawthorne Street. 

Refused 1.2.2002. 



Inner West Local Planning Panel ITEM 2 

 

PAGE 127 

 
D/2001/209 The use of the rear portion of the building 

fronting Marion Street for wholesale 
warehousing of antique furniture, with access 
from Hawthorne Street. 

Refused 1.2.2002. 

D/2001/776 Amended plans: Demolition of existing 
industrial buildings and construction of aged 
care facility containing 120 rooms, basement 
carparking and associated facilities. 

Approved 14.3.2003. 

M/2003/128 Modification of development consent 
D/2001/776 which gave approval for demolition 
of existing industrial buildings and construction 
of aged care facility containing 120 rooms with 
ancillary community facilities and basement 
carpark. Modifications include minor internal 
and external re-configurations and alterations. 

Approved 5.11.2003. 

D/2003/645 Addition of six (6) aged care units to the 
eastern section of the approved building at 
second floor level and addition of six (6) aged 
care units to the western section of the 
approved building at second floor level. 

Approved 15.9.2004. 

D/2004/408 To carry out remediation works including on-
site containment. 

Approved 3.9.2004. 

M/2004/174 Modification to development consent 
D/2001/776 for demolition of existing industrial 
buildings and construction of aged care facility 
containing 120 rooms with ancillary community 
facilities and basement carpark.  Modifications 
include internal changes, additions and 
reconfiguration works, external changes 
including window and roof amendments and 
additions, to amend condition 14, 35 and 55 
pertaining to ventilation and disposal of soil 
condition and to delete condition 22 pertaining 
to remediation. 

Approved 15.12.2004. 

M/2004/204 Section 96(1)- error to Condition 2 in 
D/2004/408 

Approved 23.9.2004. 

CDC/2016/9 Installation of a rooftop 99.84kW solar system 
including 384 solar panels and 4 solar 
inverters. Dealt with under the Infrastructure 
SEPP. 

Approved 8.2.2016 

D/2018/37 New and replacement signage to building. Approved 28.3.2018 

PreDA/2018/264 Alterations and additions to the existing RACF. Advice letter issued 
28.11.2018. 

 
Surrounding properties 
 
235 Marion Street 
No recent relevant applications. 
 
245 Marion Street 

Application Proposal Decision & Date 

D/2008/297 Signage to front of building and erect pylon 
sign. 

Approved 8.10.2008 

CDCP/2019/23 Complying Development Certificate - Office 
Fitout 

Approved 15.2.2019 
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13 Hawthorne Street 

Application Proposal Decision & Date 

T/2000/152 Removal of Apple Gum tree leaning onto the 
side of the house. 

Approved 16.3.2000 

 
16 Hawthorne Street 

Application Proposal Decision & Date 

D/2002/336 Amended plans: remediation of site and 
erection of new dwelling. 

Approved 15.1.2003. 

 
18 Walter Street 
No relevant recent applications. 
 
20 Walter Street 

Application Proposal Decision & Date 

T/2014/38 Removal of 2 Cupressus sp. trees from the 
rear of the site. 

Refused 24.4.2014 

T/2016/27 Removal of two Cupressus sempervirens 
(Italian Cypress) at the rear of the property. 

Approved 25.5.2016 

 
22 Walter Street 
No relevant recent applications. 
 
24-30A Walter Street 

Application Proposal Decision & Date 

D/1998/575 Torrens subdivision of land into 2 residential 
lots. 

Refused 13.7.1999. 

D/1998/577 Subdivision of land into 2 lots Refused 13.7.1999. 

D/1999/105 Construction of a Residential Flat Building 
containing two dwellings adjoining a proposed 
RFB containing two dwellings over No.28 
Walter Street. 

Refused 13.7.1999. 

D/1999/106 Erect 2 x 2 storey dwellings Refused 13.7.1999. 

D/1999/1041 Demolition of existing dwelling, subdivision of 
two (2) lots into four (4) lots and erection of 
four (4) new dwellings. 

Approved 23.3.2000. 

D/2000/253 Demolition of two (2) existing dwellings and 
erection of nine (9) townhouses with basement 
carparking and strata subdivision into 9 lots. 
NOTE: Amendments relate to the streetscape 
elevation to Walter street. 

Approved on Appeal 
4.12.2000. 

M/2001/70 Modification to Development Consent 
D/2000/253 for nine (9) townhouses and 
basement car parking to alter the facade to 
provide parapet walls, enclosed roof structure 
to pergola and sheet metal roofing material. 

Approved on Appeal 
29.5.2001. 

M/2001/246 Modification of Development Consent 
D/2000/253 for the reduction in size of the fire 
rated windows on the rear (southern) elevation. 

Withdrawn 2.5.2002 

 
32 Walter Street 

Application Proposal Decision & Date 

D/2010/133 Change of use and alterations to existing 
building for use as a ballet/dance academy. 

Withdrawn 31.5.2010. 



Inner West Local Planning Panel ITEM 2 

 

PAGE 129 

CDC/2011/30 change of use (industrial), workshop and 
storage event equipment, internal partitioning 

Approved 4.7.2011. 

 

4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 

Date Discussion / Letter / Additional Information  

16.4.2019 Council sent a letter to the applicant requesting the following: 

 Additional plans including additional elevations; 

 Leichhardt LEP 2013 – Address clause 6.14; 

 Clause 4.6 Exception for FSR to be provided; 

 Additional shadow diagrams; 

 Parking – additional detail to be provided; 

 Engineering requirements in relation to flood risk, truck access and 
parking; 

 Waste – further details to be provided; 

 Stormwater drainage – amendments and further details required; 

 Community services requirements – managing residents during 
building works to be addressed. 

 Owners consent – to be provided on letterhead. 

13.5.2019 The applicant provided amended plans and additional documentation to 
address the issues raised in Council letter above dated 16.4.2019. 
 
Note: The additional details and amended plans were not required to be 
renotified as they were not substantial changes. 

1.7.2019 Council request specific details of easements on the site. 

1.7.2019 Applicant provided details of easements on the site. 

4.7.2019 Council phoned applicant’s planner and advised that the waste storage 
area and porte cochere would impact on existing easements on the site 
and that amendments would be required. 

19.7.2019 Applicant provided an amended ground floor plan which relocated waste 
storage area and provided justification for the porte cochere location. 

16.10.2019 Applicant’s planner made further representations to support retention of 
the porte cochere.  (Refer to engineering referral under Section 6 of this 
report for further discussion). 

 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
1.15 of the Environmental Planning and Assessment Act 1979.  
 

5(a)  Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

 State Environmental Planning Policy No. 55—Remediation of Land 

 State Environmental Planning Policy (Housing for Seniors or People with a Disability) 
2004 

 State Environmental Planning Policy (Infrastructure) 2007 

 State Environmental Planning Policy No. 64 – Advertising and Signage 

 State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 

 Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
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The following provides further discussion of the relevant issues:  
 

5(a)(i) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land.  LDCP 2013 provides controls and 
guidelines for remediation works.  SEPP 55 requires the consent authority to be satisfied 
that “the site is, or can be made, suitable for the proposed use” prior to the granting of 
consent. 
 
The site has been used in the past for activities which have contaminated the site and has 
been capped.  The proposed works to the site will require remediation in accordance with 
SEPP 55.  
 
The application was referred to Council’s Environmental Health Officer who reviewed the 
Remediation and Contamination Summary letter prepared by Consulting Earth Scientists 
dated 22 November 2018 which states: 
 
The CMP (Contamination Management Plan) (CES031005-PD-05-CMP-FR2) presents the 
management controls required to maintain the site as suitable for use as a residential aged 
care facility.  Remediation of the site for the continued use as a residential aged care facility 
is not required. 
 
Council’s Environmental Health Officer advised the following: 
 
In accordance with the RAP prepared by Consulting Earth Scientists, the site was 
remediated between February 2005 and October 2006.  The remediation strategy consisted 
of capping contaminated fill material onsite and the preparation of a Contamination 
Management Plan (CMP).  
 
The construction of the proposed swimming pool will penetrate the capping material and 
extend into the contaminated fill.  Appropriate controls have been included in the CMP and 
the risk to site occupiers and workers from exposure to the contaminated soil is low. 
Following completion of the works, an updated CMP is required to be developed.  

 
All excavated materials are to be disposed of in accordance with NSW EPA Waste 
Classification Guidelines.  
 
Council’s Environmental Health Officer supports the application subject to conditions as 
detailed in the Recommended Conditions in Appendix A below. 
 
It is considered that the proposed works subject to conditions are able to satisfy the 
requirements of SEPP 55. 
 

5(a)(ii) State Environmental Planning Policy (Housing for Seniors or People with a  
Disability) 2004 

 
In accordance with Clause 4(6)(b) of SEPP Housing for Seniors or People with a Disability, 
this policy does not apply to land that is zoned for industrial purposes. 
 

5(a)(iii) State Environmental Planning Policy (Infrastructure) 2007 (SEPP 
Infrastructure 2007) 

 
Division 5 Electricity transmission or distribution 
Determination of development applications – other development (Clause 45) 
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The site contains a substation, easements for electricity and a right of carriageway for the 
substation.  In accordance with clause 45 (1)(b) development carried out: 
 

(i) Within or immediately adjacent to an easement for electricity purposes (whether or 
not the electricity infrastructure exists), or 

(ii) Immediately adjacent to an electricity substation 
 
Written notice is required to be given to the electricity supply authority, accordingly the 
application was referred to Ausgrid.  Ausgrid did not respond within the legislated timeframe 
or provide any comment subsequently.  
 
Division 17 Roads and traffic 
Development with frontage to classified road (Clause 101) 
 
The site has a frontage to Marion Street, a classified road. Under Clause 101 (2) of SEPP 
Infrastructure 2007, the consent authority must not grant consent to development on land 
that has a frontage to a classified road unless it is satisfied that the efficiency and operation 
of the classified road will not be adversely affected by the development. 
 
The existing driveway crossover to Marion Street and the existing parking provision is to be 
retained as is, therefore the application was not required to be referred to Roads and 
Maritime Services (RMS) for comment.  The uses within the building fronting Marion Street 
are not residential.  The application is considered acceptable with regard to Clause 101 of 
the SEPP Infrastructure 2007.  
 
Impact of road noise or vibration on non-road development (Clause 102) 
 
Clause 102 of the SEPP Infrastructure 2007 relates to the impact of road noise or vibration 
on non-road development on land in or adjacent to a road corridor or any other road with an 
annual average daily traffic volume of more than 20,000 vehicles based on the traffic volume 
data published on the website of RMS.  Under this clause, a development for the purpose of 
a building for residential use requires that appropriate measures are incorporated into such 
developments to ensure that certain noise levels are not exceeded.  
 
The traffic volume maps for noise assessment for building on land adjacent to busy roads on 
the RMS website does not identify Marion Street as having a traffic volume of >20,000.  The 
applicant has submitted appropriate acoustic reports which include construction 
requirements to minimise noise internally to the development.   
 
The proposal is considered acceptable with regard to the relevant clauses of SEPP 
Infrastructure. 
 

5(a)(iv) State Environmental Planning Policy No. 64 - Advertising and Signage 
 
The application seeks consent for the erection of the business identification signage: 
 

 1 x flush wall sign on the Marion Street elevation at second floor level that is backlit 
illuminated measuring 1200mm in height x 2400mm in width. 

 1 x freestanding sign internally illuminated at ground level measuring 2100mm in 
height x 700mm in width located adjacent to the driveway 

 1 x sign affixed to ground floor balcony internally illuminated measuring 2100mm in 
height x 700mm in width located on the Marion Street frontage perpendicular to the 
street. 
 

The following is an assessment of the proposed development under the relevant controls 
contained in SEPP 64. 
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SEPP 64 specifies aims, objectives, and assessment criteria for signage as addressed 
below.  Schedule 1 of SEPP 64 specifies assessment criteria for signage relating to 
character of the area, special areas, views and vistas, streetscape, setting or landscaping, 
site and building, illumination and safety.  The proposed signage is considered satisfactory 
having regard to the assessment criteria contained in Schedule 1 of SEPP 64 subject to the 
sign adjacent to the driveway not being illuminated which is recommended as a condition in 
Attachment A. 
 
The proposed signage is considered satisfactory having regard to the assessment criteria 
contained in Schedule 1 of SEPP 64.  
 

5(a)(v) State Environmental Planning Policy (Vegetation in Non-Rural Areas) 
(Vegetation SEPP) 

 
Vegetation SEPP concerns the protection/removal of vegetation identified under the SEPP 
and gives effect to the local tree preservation provisions of Council’s DCP. 
 
The application seeks the removal of vegetation from within the site.  The application was 
referred to Council’s Tree Management Officer whose comments are summarised as 
follows: 
 
A review of the submitted Indicative Plant Schedule, DWG No. L301 and Internal Courtyard 
Landscape Plan, DWG No. L102, prepared by Xeriscapes, dated 17/12/18 is considered 
generally acceptable however, it does not specify the quantity of species proposed to 
revegetate the site in the Planting Schedule.  It is requested that the plans are amended to 
address this detail before the issue of a Construction Certificate. 
 
All trees proposed to be removed were assessed to be less than 6m in height with stem 
diameters of less than 200mm measured at 1400mm from ground level.  These trees were 
considered to have low landscape value and should not be considered a constraint for the 
application.  
 
It is considered that the removal and replacement of these specimens will better achieve the 
aims and objectives of Council’s Tree Management Controls within a reasonable time frame. 
 
Tree protection must be implemented in accordance with the submitted Arboricultural Impact 
Assessment, prepared by Advanced Treescape Consulting, dated 29/11/2018 for all trees to 
be retained on site. 

 
There are no objections to the proposal and the application is supported subject to 
conditions. 
 
Overall, the proposal is considered acceptable with regard to the Vegetation SEPP and 
C1.14 Tree Management of the Leichhardt Development Control Plan 2013 subject to the 
imposition of conditions, which have been included in the recommendation of this report.  

 
5(a)(vi) Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
 
An assessment has been made of the matters set out in Division 2 Matters for Consideration 
of the Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005.  It is 
considered that the carrying out of the proposed development is generally consistent with 
the relevant matters for consideration of the Plan and would not have an adverse effect on 
environmental heritage, the visual environment, the natural environment and open space 
and recreation facilities. 
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5(a)(vii) Leichhardt Local Environment Plan 2013 (LLEP 2013) 
 
The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 
 
Clause 1.2 - Aims of Plan 
Clause 2.3 - Zone objectives and Land Use Table 
Clause 2.5 - Additional permitted uses for land 
Clause 2.7 - Demolition 
Clause 4.4 – Floor Space Ratio 
Clause 4.5 - Calculation of floor space ratio and site area 
Clause 4.6 - Exceptions to development standards 
Clause 5.4 - Controls relating to miscellaneous permissible uses 
Clause 5.10 - Heritage Conservation 
Clause 6.1 - Acid Sulfate Soils 
Clause 6.2 - Earthworks 
Clause 6.3 - Flood Planning 
Clause 6.4 - Stormwater management 
Clause 6.14 – Development control plans for certain development 
 
(i) Clause 1.2 – Aims of Plan 
 
The proposed alterations and additions to the residential care facility are considered 
acceptable with regard to the relevant Aims of Plan.  The proposal satisfies 2(h)(i) in that it 
provides and retains housing for seniors.  The proposed alterations and additions are also 
considered to satisfy 2(l) in that the development is compatible with the character of 
surrounding buildings and will provide appropriate landscaping in the context of surrounding 
development.  The proposal satisfies 2(s) in that it applies the principles of crime prevention 
through design to promote safer places and spaces. 

 
(ii) Clause 2.3 - Land Use Table and Zone Objectives and Clause 2.5 – Additional 

permitted uses for land 
 
The site is zoned IN2 Light Industrial under the LLEP 2013.  The LLEP 2013 defines the 
development as: 
 
Residential care facility with ancillary restaurant/café and salon (hairdresser) which is a 
business premises 
 

 Residential care facility means accommodation for seniors or people with a disability 
that includes: 

(a) Meals and cleaning services, and 
(b) Personal care or nursing care, or both, and 
(c) Appropriate staffing, furniture, furnishings and equipment for the provision of that 

accommodation and care, 
But does not include a dwelling, hostel, hospital or psychiatric facility. 

 
Residential care facilities are a type of seniors housing.  Seniors housing is a type of 
residential accommodation. 

 

 Restaurant or café means a building or place the principal purpose of which is the 
preparation and serving, on a retail basis, of food and drink to people for consumption 
on the premises, whether or not liquor, take away meals and drinks or entertainment are 
also provided. 
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Restaurants or cafes are a type of food and drink premises.  Food and drink premises 
are a type of retail premises. 

 

 Salon (hairdresser) is a business premises.   
Business premises means a building or place at or on which: 
(a) an occupation, profession or trade (other than an industry) is carried on for the 

provision of services directly to members of the public on a regular basis, or 
(b) a service is provided directly to members of the public on a regular basis, 
 
and includes a funeral home and, without limitation, premises such as banks, post 
offices, hairdressers, dry cleaners, travel agencies, internet access facilities, betting 
agencies and the like, but does not include an entertainment facility, home business, 
home occupation, home occupation (sex services), medical centre, restricted premises, 
sex services premises or veterinary hospital. 
 
Business premises are a type of commercial premises. 

 
The development, Residential accommodation and the ancillary use of restaurant or café 
is prohibited within the land use table.  Business premises are permitted with consent.  
Accordingly, the development is not consistent with the objectives of the IN2 Light Industrial 
zone.  However, Clause 2.5 allows additional permitted uses for particular land in Schedule 
1 – item 6 Use of certain land at 237 Marion Street, Leichhardt states the following: 
 

(1) This clause applies to land identified as “D” on the Additional Permitted Uses Map, 
being Lot 121, DP 1106716. 

(2) Development for the purpose of seniors housing is permitted with development 
consent. 

 
Subject to the café being ancillary to the use of the residential care facility and only being 
able to be used by residents, staff and their guests in the residential care facility it is 
considered acceptable as it is part of the services to residents in the Residential Care 
Facility.  The Residential Care Facility is permissible as per the Additional permitted use.  A 
condition is recommended requiring the café servery opening at the front entrance to Marion 
Street to be replaced by permanently fixed glazing so that members of the public are unable 
to purchase from the café.  Likewise the salon use is to have the entrance off Marion Street 
replaced by permanently fixed glazing so that members of the public cannot access the 
salon which would potentially compromise the security of the premises and as it is an 
ancillary service to the use of the Residential care facility.  
 
Accordingly, the proposed alterations and additions to the existing Residential Care Facility 
are considered permissible. 
 
(iii) Clause 4.4 – Floor Space Ratio 
 
The following table provides an assessment of the application against the development 
standards: 
 

Standard Proposal non 
compliance 

Complies 

Floor Space Ratio 
Maximum permissible: 1:1 or 7761 sqm 

 
1.23:1 or 9573 
sqm 

 
1812 sqm 
or 23.35% 

 
No 

 
(iv) Clause 4.6 Exceptions to Development Standards 

 
As outlined in table above, the proposal results in a breach of the following development 
standard/s: 
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 Clause 4.4 – Floor Space Ratio 
 
The applicant seeks a variation to the Floor Space Ratio development standard under 
Clause 4.4 of the Leichhardt Local Environmental Plan 2013 by 23.35% (1812 sqm).  
 
Clause 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Clause 4.6 of the applicable local environmental 
plan below. 
 
A written request has been submitted to Council in accordance with Clause 4.6(4)(a)(i) of the 
applicable local environmental plan justifying the proposed contravention of the development 
standard which is summarised as follows: 
 

 The existing building has an FSR of 1.17:1 with an existing variation of 17%, the 
proposed development seeks consent for an FSR of 1.21:1, with a proposed 
variation of 21%. 

 The majority of the additional built form is either, contained within the footprint of the 
existing building, or additional built form internally within the site and not perceptible 
to the public domain or adjacent sites. 

 The proposed alterations and additions results in a development that is compatible 
with the desired future character of the area 

 A suitable balance between built form and landscaping is achieved on the site to 
meet the needs of the residents in a way that does not impact on any surrounding 
land. 

 The proposed additional GFA is acceptable as it will not result in any adverse impact 
as a consequence of bulk and scale. 

 Council has previously recognised that special circumstances apply to this site that 
warrant flexibility in the application of the FSR standard.  The additional exceedance 
is considered to be supportable on the basis that it is delivering additional aged care 
beds for the catchment and seeking to improve the quality of service for existing and 
future residents on the site. 

 The light industrial zoning of the site is inappropriate and that a development 
standard appropriate for that zoning is also unreasonable and unnecessary as it 
applies to the site.  The nature of industrial developments is such that an equivalent 
building volume to that proposed will have a lower FSR because of the requirement 
for significantly higher ceiling heights. 

 The proposal is consistent with the objectives of the development standard.  The 
proposal is also consistent with the objectives of the zone where relevant.  Many of 
the objectives are not relevant as the existing use is an additional permitted one 
under the LLEP and not one envisaged for the subject zone. 

 
The applicant’s written rational adequately demonstrates compliance with the development 
standard is unreasonable / unnecessary in the circumstances of the case, and that there are 
sufficient environmental planning grounds to justify contravening the development standard. 
 
It is considered the development is in the public interest because it is consistent, where 
relevant with the objectives (as listed below) of the IN2 Light Industrial zoning, in accordance 
with Clause 4.6(4)(a)(ii) of the applicable local environmental plan for the following reasons: 
 

 To provide a wide range of light industrial, warehouse and related land uses 

 To encourage employment opportunities and to support the viability of centres. 

 To minimise any adverse effect of industry on other land uses 
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 To enable other land uses that provide facilities or services to meet the day to day 
needs of workers in the area. 

 To support and protect industrial land for industrial uses. 

 To retain existing employment uses and foster a range of new industrial uses to meet 
the needs of the community. 

 To ensure the provision of appropriate infrastructure that supports Leichhardt’s 
employment opportunities. 

 To retain and encourage waterfront industrial and maritime activities 

 To provide for certain business and office premises and light industries in the arts, 
technology, production and design sectors. 

 The majority of the zone objectives are not applicable/relevant to the use as a 
residential care facility however the use is permissible as per Schedule 1 Additional 
permitted uses of the LEP. 

 The use does provide employment opportunities. 
 
It is considered the development is in the public interest because it is consistent with the 
objectives (as listed below) of the Floor Space Ratio development standard, in accordance 
with Clause 4.6(4)(a)(ii) of the applicable local environmental plan for the following reasons: 
 

 (a) To ensure that residential accommodation: 
(i) Is compatible with the desired future character of the area in relation to 

building bulk, form and scale, and 
(ii) Provides a suitable balance between landscaped areas and the built form, 
(iii) Minimises the impact of the bulk and scale of buildings. 

 The proposal is compatible with the desired future character of the area as the 
majority of the additions are contained within the existing external built form or are 
not visible from the public domain or surrounding properties. 

 Adequate landscaping is provided considering the use as a residential care facility. 

 The impacts of the bulk and scale of the building have been minimised to 
surrounding properties and are acceptable within the streetscape. 

 
The contravention of the development standard does not raise any matter of significance for 
State and Regional Environmental Planning. Council may assume the concurrence of the 
Director-General under the Planning Circular PS 18-003 issued in February 2018 in 
accordance with Clause 4.6(4)(b) of the applicable local environmental plan. 
 
The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of 
Clause 4.6(3)(b) of the applicable local environmental plan.  For the reasons outlined above, 
there are sufficient planning grounds to justify the departure from Floor Space Ratio 
development standard and it is recommended the Clause 4.6 exception be granted. 
 
(v) Clause 5.10 – Heritage Conservation 
 
The site is opposite a local heritage item I655 – Former house, including interiors with a 
street address of 20-22 Foster Street, Leichhardt.  The application was referred to Council’s 
Heritage Advisor who advised that the proposal was acceptable from a heritage perspective 
as it will not impact on the heritage significance of the item. 

 
(vi) Clause 6.3 – Flood Planning 
 
The site is flood affected, accordingly a Flood Risk Management Report prepared by Rhelm 
was submitted with the application.  There is an easement for overland flow path which is 
principally located where the driveway within the site is located.  The application was 
referred to Council’s Engineer who advised that the proposed porte cochere would encroach 
within the overland flow path therefore it is recommended to be deleted from the proposal via 
condition.  Overall, the proposal is acceptable with regard to Flood Planning subject to 
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recommended conditions which are included in Attachment A – Recommended Conditions 
of Consent. 

 
(vii) Clause 6.4 – Stormwater management 
 
The site has an easement for drainage 1.524m wide on the eastern side of the site adjacent 
to the boundary.  There are existing meters, fire hydrant booster etc in this location.  It is 
unclear whether they all have consent to be located within this area.  The proposal includes 
a new structure to screen these service facilities.  The application was referred to Council’s 
Engineer who has advised that the proposal is acceptable subject to deletion of any new 
services or works within the easement for drainage as recommended by condition which is 
included in Attachment A – Recommended Conditions of Consent. 
 
(viii) Clause 6.14 – Development control plans for certain development 
 
The site is greater than 3,000m2 therefore this clause applies to the site.  A development 
control plan does not exist for the site and a development control plan is not proposed.   
 
In accordance with 6.14(5) a development control plan is not required to be prepared if the 
consent authority is satisfied that such a plan would be unreasonable or unnecessary in the 
circumstances.  The applicant has made a submission as to why this clause should not 
apply in this instance and has provided the following justification: 

 The proposal involves only alterations and additions to an existing building; 

 Much of the increase in GFA is contained within the existing building.  Any additional 
GFA beyond this will be contained within the site with no actual or perceived external 
impact; 

 There will be no increase in the height of the development; 

 Whilst the alterations will alter the building when viewed from a public place, the 
outcome is a better design outcome and provides a better interface with the 
streetscape (and enhanced opportunities for casual public surveillance from the 
development); 

 Whilst the zone objectives don’t strictly apply to the development (given it is an 
additional permitted use and clearly not one that was originally envisaged by the 
industrial zoning), the development is consistent with those objectives; and 

 The purpose of a DCP is to set out specific controls for a site.  As the site has 
already been developed and the alterations represent fairly minor ones (in the 
context of what has already been approved), a DCP is considered to be 
unreasonable and unnecessary. 

 
It is agreed that a site specific development control plan is unreasonable and unnecessary 
for the site given that the additions proposed are minor in the scheme of the overall 
development which is to maintain the same use. 
 

5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 
- Draft amendments to State Environmental Planning Policy No. 55—Remediation of 

Land 
 
Public comment on an explanation of intended effect for a new Remediation of Land SEPP 
and draft planning guidelines has now closed. 
 
It is proposed the new land remediation SEPP will: 
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 provide a state-wide planning framework for the remediation of land 

 maintain the objectives and reinforce those aspects of the existing framework that 
have worked well 

 require planning authorities to consider the potential for land to be contaminated 
when determining development applications and rezoning land 

 clearly list the remediation works that require development consent 

 introduce certification and operational requirements for remediation works that can 
be undertaken without development consent. 

 
It is also proposed that it will transfer the requirements to consider contamination when 
rezoning land to a direction under Section 9.1 of the Environmental Planning and 
Assessment Act 1979. 
 

The proposed remediation works are not considered to raise any issues with regard to the 
above proposed changes to the remediation SEPP. 
 

- Draft Environment State Environmental Planning Policy 
 
The NSW government has been working towards developing a new State Environmental 
Planning Policy (SEPP) for the protection and management of the natural environment.  The 
Explanation of Intended Effect (EIE) for the Environment SEPP was on exhibition from 31 
October 2017 until 31 January 2018. 
 
This consolidated SEPP proposes to provide a single set of planning provisions for 
catchments, waterways, bushland and protected areas.  Changes proposed include 
consolidating seven existing SEPPs including Sydney Regional Environmental Plan (Sydney 
Harbour Catchment) 2005. 
 
The proposal is consistent with the provisions of the draft Environment SEPP. 
 

5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013.  
 

LDCP2013 Compliance 

Part A: Introductions   

Section 3 – Notification of Applications Yes 

  

Part B: Connections   

B1.1 Connections – Objectives  Yes  

B2.1 Planning for Active Living  Yes  

B3.1 Social Impact Assessment  Yes – see discussion  

B3.2 Events and Activities in the Public Domain (Special 
Events)  

N/A  

  

Part C  

C1.0 General Provisions Yes  

C1.1 Site and Context Analysis Yes  

C1.2 Demolition N/A  

C1.3 Alterations and additions Yes – see discussion  

C1.4 Heritage Conservation Areas and Heritage Items N/A  

C1.5 Corner Sites N/A  

C1.6 Subdivision N/A  

https://www.legislation.nsw.gov.au/#/view/act/1979/203/part9/div9.1/sec9.1
http://classic.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/
http://classic.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/
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C1.7 Site Facilities Yes  

C1.8 Contamination Yes  

C1.9 Safety by Design Yes – see discussion  

C1.10 Equity of Access and Mobility Yes  

C1.11 Parking Yes – see discussion  

C1.12 Landscaping Yes  

C1.13 Open Space Design Within the Public Domain N/A  

C1.14 Tree Management Yes  

C1.15 Signs and Outdoor Advertising Yes – see discussion  

C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

N/A  

C1.17 Minor Architectural Details N/A  

C1.18 Laneways N/A  

C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep 
Slopes and Rock Walls 

N/A  

C1.20 Foreshore Land N/A  

C1.21 Green Roofs and Green Living Walls Yes  

  

Part C: Place – Section 2 Urban Character  

C2.2.3.2 West Leichhardt Distinctive Neighbourhood and 
Industrial/Business Areas sub area (C2.2.3.2(a)) 

Yes  

  

Part C: Place – Section 3 – Residential Provisions  

C3.1 Residential General Provisions  Yes  

C3.2 Site Layout and Building Design  Yes – see discussion  

C3.3 Elevation and Materials  Yes  

C3.4 Dormer Windows  N/A  

C3.5 Front Gardens and Dwelling Entries  N/A  

C3.6 Fences  N/A  

C3.7 Environmental Performance  Yes  

C3.8 Private Open Space  N/A  

C3.9 Solar Access  Yes - see discussion  

C3.10 Views  Yes  

C3.11 Visual Privacy  Yes – see discussion  

C3.12 Acoustic Privacy  Yes – see discussion  

C3.13 Conversion of Existing Non-Residential Buildings  N/A  

C3.14 Adaptable Housing  N/A  

  

Part C: Place – Section 4 – Non-Residential Provisions  

C4.1 Objectives for Non-Residential Zones Yes  

C4.2 Site Layout and Building Design Yes – see discussion  

C4.3 Ecologically Sustainable Development Yes  

C4.4 Elevation and Materials Yes  

C4.5 Interface Amenity No – see discussion  

C4.6 Shopfronts N/A 

C4.7 Bulky Goods Premises  N/A  

C4.8 Child Care Centres  N/A  

C4.9 Home Based Business  N/A  

C4.10 Industrial Development N/A  

C4.11 Licensed Premises and Small Bars N/A  

C4.12 B7 Business Park Zone N/A 

C4.13 Markets  N/A  

C4.14 Medical Centres  N/A  

C4.15 Mixed Use N/A  

C4.16 Recreational Facility  N/A  
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C4.17 Sex Services Premises N/A 

C4.18 Vehicle Sales or Hire Premises And Service Stations  N/A  

C4.19 Vehicle Repair Station N/A  

C4.20 Outdoor Dining Areas  N/A  

C4.21 Creative Industries N/A 

  

Part D: Energy  

Section 1 – Energy Management Yes  

Section 2 – Resource Recovery and Waste Management Yes 

D2.1 General Requirements  Yes  

D2.2 Demolition and Construction of All Development  Yes  

D2.3 Residential Development  See discussion 

D2.4 Non-Residential Development  

D2.5 Mixed Use Development  

  

Part E: Water  

Section 1 – Sustainable Water and Risk Management  Yes 

E1.1 Approvals Process and Reports Required With 
Development Applications  

 

E1.1.1 Water Management Statement  Yes  

E1.1.2 Integrated Water Cycle Plan  Yes  

E1.1.3 Stormwater Drainage Concept Plan  Yes  

E1.1.4 Flood Risk Management Report  Yes  

E1.1.5 Foreshore Risk Management Report  N/A  

E1.2 Water Management   

E1.2.1 Water Conservation  Yes  

E1.2.2 Managing Stormwater within the Site  No – see discussion  

E1.2.3 On-Site Detention of Stormwater  Yes  

E1.2.4 Stormwater Treatment  Yes  

E1.2.5 Water Disposal  Yes  

E1.2.6 Building in the vicinity of a Public Drainage System  No – see discussion  

E1.2.7 Wastewater Management  Yes  

E1.3 Hazard Management   

E1.3.1 Flood Risk Management  Yes  

E1.3.2 Foreshore Risk Management  N/A  

  

Part F: Food N/A 

  

Part G: Site Specific Controls N/A 

  

 
The following provides discussion of the relevant issues: 
 
B3.1 Social Impact Assessment 
 
A Social Impact Comment, a Resident Management Plan During Construction and a 
Concept Construction Staging Plan were provided by the applicant.  The application was 
referred to Council’s Community and Cultural Planning Coordinator for comment who 
advised that they endorse the proposal given that the benefits of the renovation include 
heightened activation and interface with the public domain and social enhancements which 
will be conducive to the social needs of current and future residents.  Additional beds will 
offset the decrease in number of beds provided by other local nearby providers as they 
upgrade their facilities.   
 
It is noted that Uniting accepts concessional residents (i.e provision of subsidised 
accommodation for seniors on a pension).  The applicant has advised that currently 30% of 
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the residents at The Marion are classified as “concessional living”.  The applicant has 
advised that a minimum of 30% concessional living residents will therefore generally be 
maintained at all times, consistent with current practice. 
 
C1.3 Alterations and additions 
 
The proposed alterations and additions are considered to meet the objectives in that the 
majority of the additions are not visible from the public domain and those that are visible are 
sympathetic to the existing building.  The proposed alterations and additions protect 
residential amenity of surrounding properties and are considered to be suitable within the 
streetscape.  The majority of the controls are not relevant to the subject site as they are 
dwelling house specific.  Overall the proposed alterations and additions are considered 
acceptable with regard to the requirements of C1.3 – Alterations and additions. 
 
C1.9 Safety by Design 
 
Crime Prevention through Environmental Design (CPTED) has been addressed by the 
applicant in their Statement of Environmental Effects.  Overall, the proposal is considered to 
satisfy the objectives and controls of Safety by Design. The main entrance is visible from 
Marion Street, the main building frontage is orientated towards Marion Street and casual 
surveillance of Marion Street through windows at ground and first floor levels is provided.  It 
is noted that the café and salon are proposed to be accessible to the general public through 
a doorway and servery at the main entrance.  A condition is recommended to require these 
openings to be permanently closed with fixed windows to maintain appropriate security of 
the residents and staff. 
 
C1.11 Parking 
 
The site provides 37 parking spaces in the basement including 1 disabled space.  At ground 
level a covered drop off area, an ambulance bay, a 15 minute parking area and a delivery 
space are proposed. 
 
It is noted that there is no specific parking rate required within C1.11 – Parking.  In the 
absence of any parking rates it is considered appropriate to consider the parking provision in 
association with the SEPP (Housing for Seniors or People with a Disability) 2004 minimum 
requirements for parking for Residential care facilities being: 

 1 parking space for each 10 beds 

 1 parking space for each 2 persons to be employed and on duty at any one time 

 1 parking space for an ambulance 
 
Accordingly, with 142 beds (14.2 spaces) and a maximum of 38 staff at any one time (19 
spaces) the proposal would require a total of 33.2 parking spaces which is met. 
 
The application was referred to Council’s engineers who have advised that the porte cochere 
(awning) over the driveway entrance cannot be supported and is to be deleted from the 
proposal due to encroachments within existing easements.  In addition, the covered drop off 
area space and delivery space cannot be supported as they encroach within the 
driveway/carriageway within the site.  Accordingly, a condition is recommended to replace 
the 15 min parking area with a delivery space and for this space to be widened as necessary 
by reducing the width of the garden bed adjacent to the ambulance bay.  A condition is 
recommended requiring all drop off to be within the basement and a parking space to be 
marked 15 minute parking in the basement.  The number of parking spaces within the 
basement is considered sufficient to cater for the additions and increase in intensity of use of 
the site.   
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C1.15 Signs and Outdoor Advertising 
 
The proposal includes 3 signs as detailed above under SEPP 64 within section 5(a)(iv) of 
this report.  The proposed signs are considered appropriate for the site with the exception of 
not having the sign adjacent to the driveway illuminated given its close proximity to an 
adjoining dwelling which has side windows.  A condition is recommended in Attachment A 
requiring this sign not to be illuminated.  Subject to the condition requiring one sign not to be 
illuminated, the proposed signage is considered acceptable with regard to the number, size 
and location of signs within an industrial zone and hence satisfies the objectives and controls 
of C1.15 Signs and Outdoor Advertising. 
 
C3.2 Site Layout and Building Design 
 
The main controls within C3.2 relate to building envelope, building location zone and side 
setbacks.  There is no change to the building envelope as there is only infill of the existing 
roofed balcony to create a staffroom at the Marion Street elevation.  There is no change to 
the existing front and rear building setbacks noting that there is essentially no building 
location zone given that adjoining lots are of varying sizes.  With regard to side setbacks, the 
only additions to the side are the extension to the multi-purpose room and the proposed 
porte cochere.  The extension to the multi-purpose room and porte cochere complies with 
the side setback control.  Overall, the proposal is considered acceptable with regard to the 
objectives and controls of C3.2 – Site Layout and Building Design. 
 
C3.9 Solar Access 
 
The proposal complies with the solar access controls in relation to adjoining properties given 
the north south orientation of the site.  There are no specific controls for solar access for 
aged care facilities however it is noted that there is some solar access to the outdoor 
communal space.  Given the use of the site, the proposal is considered acceptable with 
regard to C3.9 – Solar Access. 
 
C3.11 Visual Privacy 
 
Proposed additional rooms facing the boundaries are not considered to result in any privacy 
concerns as the building to the rear at 24-30A Walter Street is principally a brick wall with 
narrow glass brick windows as shown in the photo – Figure 5 above.  The glass bricks are 
obscured therefore there are no privacy impacts to either property.   
 
The proposal also includes enclosing an existing first floor balcony into a staff room at the 
front of the site.  The staff room has windows facing Marion Street and the side boundary of 
235 Marion Street.  The staffroom windows will be setback 11m from the boundary with 235 
Marion Street and is not considered to result in any privacy issues.  
 
Overall the proposal is considered acceptable with regard to the objective and controls of 
C3.11 – Visual Privacy. 
 
C3.12 Acoustic Privacy 
 
No additional bedrooms are proposed adjacent to Marion Street.  The applicant has provided 
a Noise Intrusion Report from an acoustic engineer which has advised that subject to 
recommended noise controls being implemented in accordance with the report the external 
road traffic, rail and aircraft noise levels will be within acceptable indoor noise levels.  
 
The applicant also provided an Environmental Noise Impact Assessment prepared by an 
acoustic engineer with regard to noise impacts to nearby residences.  The report advised 
that subject to recommendations in the report being implemented the noise level emitted will 
be acceptable.  Appropriate conditions are recommended accordingly. 
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The proposal is considered acceptable with regard to the objective and controls of C3.12 – 
Acoustic Privacy. 
 
C4.2 Site Layout and Building Design 
 
The proposed alterations and additions are mainly internal changes with some infill within 
the existing main building setbacks and therefore the overall site layout and building design 
remains principally the same as existing.  The proposal is accordingly considered to satisfy 
the objectives and controls of C4.2 – Site Layout and Building Design. 
 
C4.5 Interface Amenity 
 
The alterations and additions include infill development to the northern elevation which 
aligns with existing rear setbacks.  The proposed infill has a rear setback of 3.8m which does 
not comply with control C2b which requires a 6m rear setback for first floor levels.  The non-
compliance is considered acceptable in this instance as it is infill of space that does not 
extend beyond the existing rear setback.  There are also no privacy or amenity impacts to 
the residential property to the rear which is built to the boundary and is mainly a brick wall 
with some glass brick windows which are obscured.  The remainder of the proposed 
alterations and additions are considered to be compliant with the objectives and controls of 
C4.5 Interface Amenity and are not considered to result in further impacts in relation to 
noise, solar access, light spill, views and privacy for surrounding residential properties. 
 
Part D Energy - D2.3 Residential Development; D2.4 Non-Residential Development and 
D2.5 Mixed Use Development  
The use as residential care facility with ancillary café and other facilities does not specifically 
fit within any of the above categories.  The application was referred to Council’s Waste 
section who advised that they were satisfied with the existing and proposed waste 
management.  The waste officer noted that the site is currently privately serviced by a waste 
contractor and is limited in its capacity to a medium rigid vehicle due to existing vehicular 
access within the site.  Accordingly the proposal is considered acceptable with regard to Part 
D Energy with regard to ongoing waste management. 
 
Part E Water - E1.2.2 Managing Stormwater within the Site 
 
There is an easement for overland flow path which is principally located where the driveway 
within the site is located.  The proposed porte cochere would encroach within existing 
easements on the site therefore it is recommended to be deleted from the proposal via 
condition as detailed in Attachment A. 
 
The proposed stormwater drainage plan for the site is considered acceptable subject to 
recommended conditions as detailed in Attachment A. 
 
E1.2.6 Building in the vicinity of a Public Drainage System 
 
The site has an easement for drainage 1.524m wide on the eastern side of the site adjacent 
to the boundary.  There are existing meters, fire hydrant booster etc in this location.  It is 
unclear whether they all have consent to be located within this area.  The proposal includes 
a new structure to screen these service facilities.  A condition is recommended to not allow 
any new/relocated services and no structures in this location as it could impact on Council’s 
stormwater pipe beneath as detailed in Attachment A. 
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5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 

5(e)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is 
considered suitable to accommodate the proposed development, and this has been 
demonstrated in the assessment of the application. 
 

5(f)  Any submissions 
 
The application was notified in accordance with Leichhardt Development Control Plan 2013 
for a period of 14 days to surrounding properties.  A total of 2 submissions were received 
comprising one request to be kept informed of all development applications for the site and 
one petition signed by 24 people.  
 
Issue:   The petition requested that the trees in front of “The Marion” not be mutilated 

or cut down. 
 
Comment:   It is unclear if the trees referred to are the street trees or the trees on the 

subject site or both.  Regardless, the street trees are required to be protected 
and the landscape plans shows the existing on site trees in the front setback 
to Marion Street being retained. 

 

5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 

6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
- Development Engineer – Acceptable subject to recommended conditions as previously 

discussed.  
 
The applicant made further representations to Council on 16 October requesting 
retention of the porte cochere which is recommended to be deleted from the proposal.  
Council’s engineer has advised as follows: 
 
I have reviewed the attached report relating to the Proposed Porte Cochere at The 
Marion Uniting Aged Care Facility. 

 
The proposed Porte Cochere is not supported for the following reasons: 

 
 The stated purpose of the Proposed Porte Cochere structure is to provide a clear and 

sheltered drop-off/pickup area however this area is not suitable for pick-up drop off 
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given the proposed pickup drop off space encroaches into the driveway entry which 
restricts/blocks vehicular access to and from the site from Marion Road and is 
unsafe.  

 Given Proposed conditions of consent 4(c) requires to pick-up drop off under the 
Proposed Porte Cochere to be deleted, the Porte Cochere is no longer necessary 
and therefore required to be deleted. 

 Regardless of any designated the pick-up drop off area, the construction of the 
proposed Porte Cochere structure at the site entrance will encourage the pickup/drop 
off in this area which restricts/blocks vehicular access to and from the site from 
Marion Road and is unsafe.  

 The supports for the Porte Cochere are adjacent a Council stormwater pipe and 
easement. It appears the proposal restricts access to the pipe for 
maintenance/replacement purposes and it is unclear if the footings will adversely 
impact the pipe.  

 
- Landscaping – No objection subject to recommended conditions. 
- Environmental Health – No objection subject to recommended conditions. 
- Heritage Advisor – No objection. 
- Building Surveyor – No objection. 
- Community Development – No objection  
- Waste – No objection  
 

6(b) External 
 
The application was referred to Ausgrid in accordance with the requirements of SEPP 
Infrastructure however Ausgrid did not provide any response within the designated 
timeframe. 
 

7. Section 7.11 Contributions  
 
Uniting is a registered Community Housing Provider under the National Regulatory System 
for Community Housing.  The Seniors Housing SEPP defines Community Housing Providers 
as a type of Social Housing Provider.  The consent authority does not have authority to 
require a contribution in respect of the development as per The Minister for Planning issued 
Direction under Section 94E of the EP&A Act which took effect on 14 September 2007.  The 
Direction provides exemptions to contribution payments for registered social housing 
providers.  
 
Accordingly, Section 7.11 contributions are not payable for the proposal.  
 

8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Leichhardt Local Environmental Plan 2013 and Leichhardt Development Control Plan 
2013.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest.   
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
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9. Recommendation 
 
A. The applicant has made a written request pursuant to Clause 4.4 Floor Space Ratio 

of the Leichhardt Local Environmental Plan 2013.  After considering the request, and 
assuming the concurrence of the Secretary has been given, the Panel is satisfied that 
compliance with the standard is unnecessary in the circumstance of the case and 
that there are sufficient environmental grounds to support the variation.  The 
proposed development will be in the public interest because the exceedance is not 
inconsistent with the objectives of the standard in which the development is to be 
carried out. 

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. D/2018/675 for 
alterations and additions to the existing residential Aged Care Facility known as "The 
Marion" at 237 Marion Street, Leichhardt subject to the conditions listed in 
Attachment A below.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Clause 4.6 Exception to Development Standards  
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